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Any per9on aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against su'ch order, to the appropriate authority in the following way :

0
Revision applicatiori·_to Government of India:

I .. , ..

() 4laUn zyc 3ff@If7, 1994 cB1 enr 3ra R 4a; n; rai a a i q@a err cITT
\j'f-'cfffi cB: '>f~. q'(~cfj ,cB" 3TT'f1fu TRTa:ruT ~ 3l'cfr.=r ~, 'flmf '{i'(cfjl'(_, fclm i:i?!l6F-I, ~
far, aft #if5re, Ra tu a, ir rf, { f@cat : 110001 cITT c#r fl~ I

(i) A revision application lies to the Under Secretary, to the Govt of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4111 Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

I ,:

(ii) ~ l=JTc1' c#r mRma i ura wft zfr an fa8t a€II qr 3l alqr ii za
fcnm' +or tau quern a ua g f i, a fclnfr 'l-{□-sllll'( ZIT ~ ~ ~ % fcnm'
'cf5l'('<S!l1 A a fa,Rh osrir it ma at ,fan a ha g{ et 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another .factory or from lone warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse. ·
1!±- ' :54 +'.a4
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1iRo cf)" als fhat rg zut rg i faffa ma u u ma a f~ft a@jiu zcaa
ire w sq« zrcaRae #riita aa fn tz q jgi Raffa ?]

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bht.itan, without payment of
duty.

3iflci-i ctJ- \:!('Cl I cigcea 'TTTfA fg il s4el fee mrr #t r{ & sit hang
vi gr err vi fr quf@ srzga, 3r4la a grt uR at wr w z ar fa
3rf@fa (i.2) 1998 err 1o9 rr fga fhg ng it I .

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there ·under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. '· · Q

(«) ha ala yea (r8) Rural, 2001 cf)" f.:mi:r 9 cf)" 3IBT@ fclP!FcflSc'. Wnf ~~-8 #
al 4Raif i, hf arn ufa an?gr )fa feats ah m # fa&pasrr ya ar4ha
arr?r at ah-t ,fut a er sf 3ma fau IT a1Reg pr arr arai gal gn gfhf
cB" 3IBT@ t!Nf 35-~ if frrmfur l:Bl" cB" 'TTTfA # rd # rr €tr-s rear t fa at e)ft
aReg t

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shali be. accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ·

RR@4Ga 3m)a a arr us iaa a ala qt u a ztit q1 2oo/--#
'TTTfA ctJ- \ill~ 3ITT" '3'fITT xi· e>11-i-< cb n ya cal lunar et at 1000 / - ctJ- -cifm 'TTTfA cBl" ~ 1

,-

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

. than Rupees One Lac.

0

#tar g[ca, hu ear4a gea yaaa or)#ha natf@eraur ,f aft.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) €ha sara zgca 3rf@)fa, 1944 ctJ- tJTTf 35-#1'/35-~ cB" 3IBT@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

3afRaa afRb 2 (4) a i aag 3ryr #a 3rear l 3r4ta, st#tat a# arrf) zuc,
ta sq1aa zca vi ara 3r41#ra nafeasun(fr) #t uf?ea fa 4)f8at, sen1are
# 2"1et, sgf] ya , 3#al , ft4RI, 3rd1l-asooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2
nd

Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule. 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demahd / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf < 3me i a{ om4vii a mi#gr @hr ? at r@la pc silt a fg #ha at Tara
0q4@ ~ if ·fcnm urn fey ga a zig # fcn" @W rel arf a qa # fa
zrenferf 34)la znzn@rau alt ya 3r4@la u atu var at ya arr4aa fqut unrat ?[
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the. fact that the, one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

·o
(4)

(5)

rllllll<'ill ~~ 1970 <1~ cB7"~-1 cB 3@"T@ frrmfu=r ~ 3-ljflR ~
3rr4ea z [er?gr zrnfenfa fofzua If@rasrt #a am2gr ? r@la atva 4fu 6.6.so h
arr1ru zyca fea au star af&[

' • : I , ~ '

One cqpy of :application or 0.1.0. as the case may be, and the order of the adjournment
authorityshall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
ofthe c:ourt 1fee Act, 197 5 as amended.

'.. 11 '' :·: ·i • .p,.,.; c,,.,...,.,. .
~- .3TIX , iisija_mar#cii at Piar ma a fr#i al 3jk «ft err Ji I cf> ftja A ulTill % '311
#tr zrcea,#tu sari zye vi @taraft#ta nzarf@raver (arafRaf@er) RlJl=f, 1982 -q ~
%1

0

I I

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) RulEis, 1982.

(59) #tr zj«,#tu sarea zren vi ara 3r94tu nrznrf@raw1 (Rre),a 4fr4th #mar
cf>@rn11_1(Dem,a~1d) ~ ~(Penalty) q)T 10% 1I'l \JflTT cfR'iT~%I watFtP, -m~ 1I'l \JflTT 10 cITTt$

.I : , : , . I , I · .

. u&I(section, 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

h4tu sna yea ,idarer a siifa, sf@re 8tm "cf>ctclf cITT "Rtrr"(Duty Demanded)-
,(!) . (Secl1911)~ 11DZl5"(1Q(ff.:r~~T;
(ii) far rera it@z aRsz al ft,
(iii) . ~~frrqJ:rr Zf5" f.:rql:r 6 Zf5"~~~-

> ueja sraifa arfhause qa sru#gerri, sr#her ifaa a# hf@gqfasaRaurai•·,,, .. ' :
. ; .• : < ! L' I : [ ' - ..

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate .-~ommissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central \=Xcise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

1

·Under Central Excise and Service Tax, "Duty demanded" shall include:
(clxix) amount determined under Section 11 D; ·
(clxx) amount of erroneous Cenvat Credit taken;

: (clxxi) amount payable under Rule 6 of the Cenvat Credit Rules.
zm an2rk uf.,snfter frauraasfyes orrar zyeaaau fa4fa gt atarr fhg iv yearh 1o%

· -ii '3fR~We@"~ ftjq I ~cl eyT~~ii;- 1 o '¼, W@Ff1R ctt~ "ffcITTfi WI
• ~~. <fliis, .
oa«,"'-ft·"° €- -~ •y .r~if@, of above, an appeal against this order shall lie before the Tribunal on payment ofe 1d#$<@8n }easy demanded were duty or duty and penalty are in dispute, or penalty, whereE< of@p tie ts m aspote."
, ..,:,,/8· ·.·

.::1.:,0 ·o""
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ORDER-IN-APPEAL
. ' . . . . .

The present appeal has been filed by Mis. Shailesh Badrilal Goyal

(HUF), A-103, Sun Divine-2 Apartments, Near Sagun Castle, Satellite,

Ahmedabad - 380 015 (hereinafter referred to as the appellant) against Order

in Original No. WS07/O&A/OIO-53/AC-RAG/2021-22 dated 28.01.2022

[hereinafter referred to as "impugned order'] passed by' the Assistant

Commissioner, CGST, Division-VII, Commissionerate : Ahmedabad South

[hereinafter referred to as "adjudicating authority'].
A

0

0
2. Briefly stated, the facts ofthe case is that as per the information received

from the Income Tax Department, the appellant had earned substantial

income from services amounting to Rs.15,10,856/- during F.Y. 2015-16.

However, the appellant did not obtain service tax registration and did not pay
;service tax on the service income. The respondent was requested vide letters

on different dates to submit the documentary evidence in respect of their

income. However, the respondent failed to submit the required

details/documents and neither was any explanation/clarification submitted

regarding the income earned. Therefore, the service income earned by the

respondent was considered as taxable value and it appeared that the

respondent had failed to pay the service tax amounting to Rs.2,19,074/- on the
. ! isaid income. The respondent was issued Show Cause Notice bearing No.

V/WS07/0&A/SCN-454(F.Y.2015-16)/2020-21 dated 28.12.2o'2dwherein it was
proposed to :

A. Demand and recover the service tax amounting to Rs.2,19,074/- under

the proviso to Section 73 (1) of the Finance Act, 1994 along with interest
under Section 75 of the Finance Act, 1994.

B. Impose penalty under Sections 771) and 78 of the Finance Act, 1994.

C. Recover late fee in terms of Rule 7C of the Service Tax Rules, 1994 read
· with Section 70of the Finance Act, 1994.

3. The SCN was adjudicated vide the impugned order wherein the demand

-for service tax was confirmed along with interest. Penalty equivalent to the

~;;,~~e tax confirmed was imposed under Section 78 of the Finance Act, 1994.s '»a·= y''¢ g sit8' zu

• 2~ ~ -••fl ,.,~J1
.4°°/".s"°/
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Penalty amounting to Rs.10,000/- was imposed under Section 77 (c) of the

Finance Act, 1994. Late Fee amounting to Rs.40,000/- was impo_sed under Rule

7C of the Service Tax Rules, 1994 read with Section 70 of the Finance Act,
1994.

4. Being aggrieved with the impugned order, the appellant have filed the
present appeal on the following grounds :

0

1. They are engaged in providing exempt services and during the concerned

year have provided Public Relation Management Services to educational

institutes like H.L. College, Karnawati Medical College (as evident from

26AS) before and at the time of admission of students: These services are·. I '., · , . · ii

exempt in nature and covered under Serial No. 9 (b) (iv) of Notification
t!:.-.1 i

,No,25/2012-ST dated 20.06.2012.

ii. Being exempted services, they do not form part of the aggregate value of+'.

0

turnover considered while calculating the threshold value for levy of

se,rvice tax. Aggregate Value has been defined in Explanation B to; • I , . .

Notification No.33/2012-ST dated 20.06.2012.
i 'EI. ,

111. The amount shown in the Profit and Loss Account includes the amount

of exempted services and if this amount is excluded from the total

tu!noyer, th,.e taxable amount shall be below the threshold limit.
•. +! 1·' }

1v. They. submit proof that the education institute is registered under the. r· :, I.' .• .. J:

Unive,rsity Grants Commission Act, 1956. The Unitedworld Institute of
:' • '\ '· '. I , ·,

Design is affiliated to Karnavati University. This fact can be verified
'. }i' 1, 1i

from, the website of Karnavati University. The said University is
. , i'. ·

e_stablished by an Act of the State Legislature of Gujarat as a Private.· ;; ·.
University and empowered to award degrees.

: _ • ... 1- I . , ' ; 0
,., r~ ·

The entire. demand is hit by the bar of limitation. Since they were not

I •

V.

liable to pay service tax as the value of taxable services were below the
·::it.'I .

threshold limit, there was no suppression or fraud or wilful mis-
Ee • !

statement of facts of any kind. Therefore, the extended period has been
I' 1:9

invoked without any factual or legal base.
i •••• i

v. Reliance is placed upon the decision in the case of Continental! , . , ; :• '.' . I : 'l

--- f'.qundation Jt. Venture Vs. CCE, Chandigarh-2007 (216) ELT 177 (SC)
I } iii ;·' I

and Jaiprakash Industries Ltd. - 2002 (146) ELT 481 (SC).
- [ I · : • 1 . · • ·t ! ·

,

,.
·1 I", I I

1 : •

t':.·)il
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.,

vu. No mens rea can be attributed to them for not discharging the tax

liability. In absence ofmens rea penalty cannot be imposed. There is no

fraud, wilful mis-statement or suppression of facts with intent to evade

payment of tax as all the income were accounted for in the books of

accounts.

v. Reliance is placed upon the decision in the case of Pahwa Chemicals

Private Ltd. Vs. Commissioner - 2005 (189) ELT 257 (SC)l Hindustan

Steel Ltd. Vs. State of Orissa - 1978 (2) ELT J159 (SC) and Padmini

Products Vs. Collector of C.Ex.- 1989 (048) ELT 1095 (SC). ·

1x. Since the demand itself is baseless and without merits, levy of interest
'does not hold weight. There is no provision for recovery of interest in the

Finance Act, 1994 whenever order is passed under Section 73

determining the amount of service tax. Thus, in the absence of the same,

interest cannot be ordered to be recovered.

x. Their conduct at all times was bona fide and there was no mis-statement

or suppression of facts, much less with any intent to evade payment of
·4!

ta. Therefore, penalty shall be dropped on the facts itself. Reliance is

placed upon the decision in the case of DD Industries Ltd. Vs. CCE
;' I

2002 (142) ELT 256 (Tri.).
1

xi. This is a fit case for waiver of penalty in terms of Section 80 which
I

0

provides a discretion not to impose penalty on reasonable cause being

shown. Reliance is placed upon the decision in the case of Commissioner

of Central Excise and Customs Vs. Ashish Vasantrao Patil - 2008 (10) O
STR 8 and Commissioner of C.Ex., & Customs, Nashik Vs. Vinay Bele

and Associates - 2008.

Xx1. Since they were not required to take registration, there ar1ses no

question to file returns. Therefore, penalty imposed under Section 77 and

78 for Rs.10,000/- and Rs. 40,000/- is baseless and without merits.

5. Personal Hearing in the case was held on 22.11.2022. Shri Gunjan Shah,

Chartered Accountant, appeared on behalf of appellant for the hearing. He

reiterated submissions made in appeal memorandum. He stated that their
,

turnover for F.Y. 2014-15 was below Rs.10 lakhs. They would submit copy of

relevant document as part of additional submission.
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6. In the additional written submission filed on 24.11.2022, the appellant
have contended, inter alia, that:

► They submit details and documents to prove that the turnover of the

preceding F.Y. 2014-15 was below the threshold limit. They submit

copies of 26-AS and Profit and Loss statement for F.Y. 2014-15.

Therefore, they are entitled to the threshold limit ofRs.10 Lakhs inF.Y.
2015-16 also.

x11. They submit proof that the education institute is registered under the

UGC Act, 1956 and that Unitedworld Institute of Design is affiliated to
Karnavati University. Karnavati University is established by an Act of

the State Legislature of Gujarat as a Private University and empowered
to,award,degrees.

► Hence, the services provided to Unitedworld Institute of Design is'o, i d ·

.. exr!fl~.ted t}lnder Sr. No. 9 (b) Civ) of Notification No.25/2012-ST dated
20.06.2012.
r : 1

7. I have gone through the facts of the case, submissions made in theIE;t ·;2,

Appeal .Memorandum and the material available on records. The dispute.:10,b' al

before me for decision is whether the impugned order confirming demand for.. . ) '. , , ,] I I

service tax amounting to Rs.2,19,074/- is legal and proper. The demand'· '· ' .

0
pertains.to thepgriod FY. 2015-16

8. I find thatthe appellant was issued SCN on the basis of the data receivedto: d

from the Income Tax Department. It is stated at Para 3 of the SCN that the. I i • I,: I I ( . . :,(:,

appellant was called upon to submit documents/details inrespect of the service+.

i..-.
adjudicating authority has rejected the contention regarding exemption to

i- n:4.-Er

educational institute on the grounds that no evidences have been provided

g. affiliation of the institute to any recognized school, educationalt t :sh.

iversity. As regards the contention regarding SSI exemption, the"f J ,-· , , .-·. " l . .

.+i ~iug autho;ity has recorded the finding that the appellant had failed7 1 r'I .

... . ·:•·, , .

income ear:µed by them, however, the appellant failed to submit the same. It is·; 15 262
observed that the appellant had in their submissions before the adjudicating

authority contended that they are providing some of the services to educationali I t.. :•
institute which is exempted services. The appellant had also contended that'p;"1, le; :.:

. they are eligible for exemption under Notification No. 33/2012-ST dated!:, ! · i' : ',' 21

20.06.2012, · as they are below the threshold limit of Rs.10 lakhs. The
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yto produce evidence regarding their turnover being below Rs. 10 lakhs. Except

for these findings, the adjudicating authority has not recorded any findings on

the merits of whether the appellant are eligible for exemption in terms of Sr.
No. 9) Gv) of Notification No.25/2012-ST dated 20.06.2012.

9. The appellant have, in their appeal memorandum andadditional written
submissions, contended that Unitedworld Institute of Design is affiliated to

Karnavati University which has been set up under an act passed by the State
' . . I I '

of Gujarat. However, the appellant have not furnished any document regarding

the affiliation of Unitedworld Institute of Design, except for stating that the
tsame can be verified from the website of Karnavati University. Further, no

. 'details of the service provided by the appellant to the said institute has also

been submitted. Sr. No. 9 of Notification No.25/2012-8T dated 20.06.2012
reproduced below:

9. Services provided,
(a) by an educational institution to its students, faculty and staff;
(b) to an educational institution, by way of,

(i) transportation of students, faculty and staff;
(ii) catering, including any mod-day meals scheme sponsored by
the Government;
(iii) security or cleaning or house-keeping services performed in
such educational institution;
(iv) services relating to admission to, or conduct examination, by
such institution:"

i9.1 Te appellant have claimed exemption in terms of Sr. No. 9 (b) (iv) i.e.

services relating to admission or conduct of examination by such institution.
. }, 'However, they have not submitted any details or evidence regarding the nature

ofthe services provided by them which enables determination of whether the
same is covered by the said entry. Therefore, it is not possible for this authority

to determine whether the appellant are falling within the ambit of exemption

in terms of the said Serial No. 9 b) iv) of Notification No.25/2012-ST dated
20.06.2012.

0

10. As regards their claim for SSI exemption, it is observed that the

appellant have submitted a printout of their purported Profit and Loss Account

for .Y. 2014-15. However, the said P&L account is not sufficient to establish

their claim for exemption. The appellant are required to submit copy of their

· P&L account and other relevant documents to determine whether the
2

4i
;,

i !
1
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turnover of the appellant was below the threshold limit in the preceding

financial year to make them eligible for exemption in F.Y. 2015-16.

11. Keeping in view the principles of natural justice, I am of the considered

view that the 'appellant be given an opportunity to submit the proper and

relevant details and documents to establish their claim for exemption.

Accordingly, I,am of the considered view that the case is required to be
:

remanded back to the adjudicating authori_ty for a decision afresh. The

appellant are directed to submit before the adjudicating authority, within 15

days of the receipt of this order, copies of invoices specifying the nature of

services rendered by them to the educational institute as well as copies of

Audited P&L account and Balance Sheet. The adjudicating authority shallis1-' 1€

the~~~~t~1r: pa~s ti. speaking order after following the principles of natural
. . . .

justice.

0

Ee·,...i
12. Accordingly, the impugned order is set aside and the appeal filed by the'·+ 'n+ Hi,

appellant is allowed by way of remand.

I. The appeal filed by the appellant stands disposed o in above terms.

.
& Novo}he,

Al&kar ) ooa•
Commissioner (Appeals)
Datea).11.2022.

4 .

·, 11 I I I I F, vc.

(N.Suryanarayanan. Iyer)
Superintendeht(A,ppeals),
CGST, Ahmedabad.
BY RPAD I SPEED POST

0

M/s,,Shailesh Badrilal Goyal HUF),
A-103, Sun Divine-2 Apartments,
Near Sagun Castle, Satellite,

. Ahmedabad - -380 015

Appellant

The Assistant Commissioner,
CGST, Division- VII,

I I .•• : ,[
Respondent
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Commissionerate : Ahmedabad South.

Copy to:

1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGS'T, Ahmedabad South.
3. The Assistant Commissioner HQ System), CGST, Ahmedabad South.for uploading the OIA)· 
4. Guard File.

5. P.A. File.


